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Appellate Court Decisions –Week of 2/6/23 

 
Note: This is not a comprehensive list of every case released this week. 
 
First Appellate District of Ohio 
 
Nothing to report. 
 
Second Appellate District of Ohio 
 
State v. Whitfield, 2023-Ohio-240 
 
Insufficient evidence; specification to vehicular assault 
 
Full Decision: 
https://www.supremecourt.ohio.gov/rod/docs/pdf/2/2023/2023-Ohio-
240.pdf 
 
In convictions for various offenses, including aggravated vehicular assault, 
the state did not present sufficient evidence that appellant’s driver’s license 
was suspended, so as to support the specification in R.C. 2903.08(C)(2) 
which elevated the vehicular assault convictions to third-degree felonies 
instead of fourth-degree felonies.  Appellant was not under suspension 
because he had never possessed a driver’s license.  Remanded for 
resentencing . (Court also discussed that admission of appellant’s juvenile 
adjudication for burglary for impeachment purposes was error, but 
harmless.) 
 
Third Appellate District of Ohio 
 
Nothing to report. 
 
Fourth Appellate District of Ohio 
 
Nothing to report. 
 
Fifth Appellate District of Ohio 
 
State v. Andreano, 2023-Ohio-231 
 
Bond forfeiture 
 
Full Decision: 

https://www.supremecourt.ohio.gov/rod/docs/pdf/2/2023/2023-Ohio-240.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/2/2023/2023-Ohio-240.pdf
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https://www.supremecourt.ohio.gov/rod/docs/pdf/5/2023/2023-Ohio-
231.pdf 
 
COA holds that there was “no evidence that a date for a show-cause hearing 
was scheduled or held within the parameters set by R.C. 2937.36(C), which 
requires the court to provide a show-cause hearing before judgment 
forfeiting the bond can be entered against surety between forty-five and 
sixty days of mailing notice of forfeiture declaration. Consequently, this 
Court finds that the trial court abused its discretion when it entered 
judgment against Appellants on the bail bond without first providing 
Appellants such statutory requirements.” 
 
State v. Bean-Deflumer, 2023-Ohio-230 
 
Speedy trial 
 
Full Decision: 
https://www.supremecourt.ohio.gov/rod/docs/pdf/5/2023/2023-Ohio-
230.pdf 
 
In state’s appeal, trial court did not err in granting appellee’s motion to 
dismiss on speedy trial grounds. As appellee was charged with a 
misdemeanor of the second degree, the city had 90 days in which to bring 
him to trial.  As more than 90 days elapsed, appellee had “established a 
prima facie case for dismissal.”  It was contingent on the city to 
demonstrate time was tolled so as to avoid dismissal.  And the city, as 
appellant, “assume[d] the duty to endure the record, or the portions 
necessary for review on appeal, is filed with the appellate court * * * [t]he 
city's assignment of error is dependent on documents not included in the 
record. Without a complete record the city has failed to demonstrate the 
trial court erred in finding appellee's speedy trial rights had been violated.”  
 
Sixth Appellate District of Ohio 
 
Nothing to report. 
 
Seventh Appellate District of Ohio 
 
Nothing to report. 
 
Eighth Appellate District of Ohio 
 
State v. Philpotts, 2023-Ohio-213 
 
WUD; Second Amendment 
 

https://www.supremecourt.ohio.gov/rod/docs/pdf/5/2023/2023-Ohio-231.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/5/2023/2023-Ohio-231.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/5/2023/2023-Ohio-230.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/5/2023/2023-Ohio-230.pdf
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Full Decision: 
https://www.supremecourt.ohio.gov/rod/docs/pdf/8/2023/2023-Ohio-
213.pdf 
 
Appellant filed a motion to dismiss the indictment against him for WUD, “ 
“claiming the statute’s automatic criminalization of possession of firearms 
by one who is under indictment violates the Second Amendment to the 
United States Constitution.”  During the pendency of the appeal where the 
OSC had accepted review of the case, the United States Supreme Court 
issued New York State Rifle & Pistol Assn. v. Bruen, U.S.___, 142 S.Ct. 2111, 
213 L.Ed.2d 387 (2022).   
 
“Prior to Bruen, a defendant challenging the constitutionality of a firearms 
statute bore the burden of proof. Further, in determining the 
constitutionality of such statutes, courts employed balancing tests. See 
Bruen, 142 S.Ct. 2111, at 2129-30. This case was briefed and analyzed in the 
trial court based on the standards of law in effect before Bruen. However, 
Bruen shifts the burden of proof and alters the court’s standard of review 
for determining the constitutionality of firearm-regulating statutes such as 
R.C. 2923.13. The state now bears the burden of proof and is required to 
‘justify its regulation by demonstrating that it is consistent with the Nation’s 
historical tradition of firearm regulation.’ Id. at 2130. Further, Bruen 
changed the court’s standard of review by eliminating the application of any 
‘means-end test such as strict or intermediate scrutiny’ in its review. Id. at 
2129.” 
 
Because of this new decision, the OSC had vacated the COA’s decision that 
R.C. 2923.13(A)(2) was constitutional and remanded the case to the COA.  
Therefore, the COA “vacate[d] judgment of the trial court and remand[ed] 
this case to the trial court so that the parties may develop the relevant 
record and the trial court can apply the correct burden of proof and 
standard of review as set forth in Bruen.”  
 
PAY ATTENTION TO THIS CASE - IT CONTAINS VALUABLE 
INFORMATION ON HOW TO CHALLENGE A WUD IF THE DISABILITY IS 
UNDER INDICTMENT UTILIZING THE SECOND AMENDMENT AND 
SCOTUS’ RECENT DECISION IN NEW YORK STATE RIFLE & PISTOL 
ASSN. V. BRUEN 
 
State v. Wilson, 2023-Ohio-218 
 
Allied offenses 
 
Full Decision: 
https://www.supremecourt.ohio.gov/rod/docs/pdf/8/2023/2023-Ohio-
218.pdf 
 

https://www.supremecourt.ohio.gov/rod/docs/pdf/8/2023/2023-Ohio-213.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/8/2023/2023-Ohio-213.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/8/2023/2023-Ohio-218.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/8/2023/2023-Ohio-218.pdf
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Trial court committed plain error when it failed to merge appellant’s 
convictions for aggravated assault and domestic violence where both 
“offenses involved the same victim, were committed with a single animus, 
and the injuries caused by each offense were the same. The state concede[d] 
the error.”  
 
Cleveland v. Thurman, 2023-Ohio-301 
 
Statutory speedy trial 
 
Full Decision: 
https://www.supremecourt.ohio.gov/rod/docs/pdf/8/2023/2023-Ohio-
301.pdf 
 
Trial court erred in denying appellant’s motion to dismiss on speedy trial 
grounds. As appellee was charged with a misdemeanor of the first degree, 
the city had 90 days in which to bring him to trial.  As a total of 101 days 
elapsed from July 4, 2021 to the day of trial, February 1, 2022, even after 
subtracting days that were tolled, the case should have been dismissed for 
violation of appellant’s speedy trial rights.  
 
Ninth Appellate District of Ohio 
 
Akron v. Berenato, 2023-Ohio-296 
 
Arraignment; Crim.R. 5 
 
Full Decision: 
https://www.supremecourt.ohio.gov/rod/docs/pdf/9/2023/2023-Ohio-
296.pdf 
 
“[T]rial court erred by failing to properly arraign appellant and apprise him 
of the nature of the proceedings against him in violation of both the Ohio 
Revised Code and the Ohio Rules of Criminal Procedure,” specifically 
Crim.R. 5(A).  And this “noncompliance with Crim.R. 5(A)” was properly 
preserved, as it was included in appellant’s motion to dismiss.  Plea 
vacated.   
 
Tenth Appellate District of Ohio 
 
Nothing to report. 
 
Eleventh Appellate District of Ohio 
 
Nothing to report. 
 

https://www.supremecourt.ohio.gov/rod/docs/pdf/8/2023/2023-Ohio-301.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/8/2023/2023-Ohio-301.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/9/2023/2023-Ohio-296.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/9/2023/2023-Ohio-296.pdf
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Twelfth Appellate District of Ohio 
 
Nothing to report. 
 
Supreme Court of Ohio 
 
Nothing to report. 
 
Sixth Circuit Court of Appeals 
 
United State v. Hudson, No. 21-4126 
 
Suppression; search warrant 
 
Full Decision: 
http://www.opn.ca6.uscourts.gov/opinions.pdf/23a0020p-06.pdf 
 
The district court erred in denying appellant’s motion to suppress the 
search of his residence.  The police officer’s affidavit in support of the 
warrant “failed to establish a nexus between the drug activity and the 
Yellowstone Parkway apartment.” Therefore, the police lacked probable 
cause to search the apartment.  And the good faith exception to the 
exclusionary rule does not apply, as the affidavit failed to draw any 
“plausible connection to the residence” searched and contained “scant” 
information.    
 
Supreme Court of the United States 
 
Nothing to report. 

http://www.opn.ca6.uscourts.gov/opinions.pdf/23a0020p-06.pdf

